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AbstrAct

This paper considers some of the seemingly sim-
ple questions that people have been asking about 

Facebook’s Libra, with particular regard to its legal 
nature. As this paper will show, thanks to the way 
Libra is structured, it falls under various aspects 
of European capital markets law. The paper argues 
that the Libra Association and its resellers will 
most likely be required to operate properly licensed 
branch(es) or registered office(s) in the EU. Oth-
erwise, they would not be allowed to market and 
operate their network on the EU single market. 
Libra is a complex product combining the functions 
of traditionally separate product types (namely pay-
ment instruments and funds/financial instruments). 
In this way, it embodies the very risks that capital 
market regulation seeks to control and  mitigate — 
shrouding these risks in an innovative and exciting 
technical guise does not change this fact.

Keywords: blockchain, crypto-assets, 
Libra, Facebook, virtual currencies, cap-
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INTRODUCTION
According to its white paper of June 2019,1 
it is Libra’s mission to create ‘A simple global 
currency and financial infrastructure that 
empowers billions of people’. The Libra coin 
(‘Libra’) aims to create a stable ‘alternative 
currency’ and an open and interoperable 
ecosystem of financial services. The goal 
of this alternative currency is to make the 
benefits of crypto-assets (in particular, 
decentralisation and fast and cheap trans-
actions) available to the mass market while 
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being globally accepted as a means of pay-
ment. To achieve this, Libra is planned to be 
fully backed by a ‘reserve’ of assets. In this 
way, it is envisioned that Libra will be free 
from of the issues of instability and volatility 
that have plagued traditional cryptocur-
rencies such as Bitcoin, thereby creating a 
genuine store of value and a real alternative 
to national currencies. Libra is thus supposed 
to be a form of ‘stable coin’.2

A phenomenon such as Libra does not exist 
in a legal vacuum. Despite the fact that cryp-
to-assets do not yet pose a significant risk 
for financial stability,3 various supervisory 
authorities around the world are following 
its development closely.4 The strong interest 
of supervisors and the media is understand-
able considering the ambitious vision and 
immense inf luence of the founding mem-
bers of the project. Indeed, according to the 
Financial Stability Board, Libra could pose a 
significant systemic risk were it to become a 
globally accepted means of payment.5

Along with various other senior figures, 
the Executive Director of the Austrian 
Financial Markets Authority has expressed 
that Libra must play by the same rules as 
other crypto-assets. If Libra is to be used 
for activities that are regulated by European 
capital markets law, it must be regulated  
and supervised.6 This is the fundamental 
principle of technology-neutral supervision: 
the role of the supervisory authorities is to 
judge each case based on the type and risks 
of the underlying business model, regardless 
of its technical implementation.7 For this 
reason, not all crypto-assets are regulated. 
For example, crypto-assets such as exchange 
tokens (used as a means of payment/
exchange for services outside their distrib-
uted ledger (DLT) system, such as Bitcoin) 
and utility tokens (mainly used as a means 
of payment/exchange for services inside their 
DLT systems) are usually outside the regu-
lated perimeter because they do not confer 
any rights or claims against the issuer (and 
often there is no central issuer).8

In light of this, one might question 
why especially Libra — a crypto-asset that 
seems at first glance to be better organised, 
less risky and more transparent than other 
crypto-assets (such as Bitcoin) — should be 
subject to complex regulation. Libra prom-
ises value stability (through an underlying 
basket of assets) as a store of value and wide-
spread acceptance as a means of payment. 
While the latter goal is shared with trad-
itional crypto-assets, the former proposition 
differs strongly from such crypto-assets and 
increases the complexity of the model, as 
well as its proximity to traditional finan-
cial instruments and means of payment. 
Another important difference to traditional 
crypto-assets is that users will possibly have 
a claim against the Libra Association and/
or authorised resellers (more on that below), 
completely changing the economic dynamic 
of Libra compared with other crypto-assets. 
The fact that Libra seems well organised does 
not inf luence the potential risks entailed by 
this business model — which are the reason 
for regulation. This is also why tradition-
ally very professional entities such as banks 
and other intermediaries are strictly super-
vised — not because their professionalism 
and organisation is in question per se but 
because of the potential risks entailed by 
the activities they perform and to ensure 
that they uphold the high standards required 
from them.

The goal of this paper is thus to make the 
reader aware of some of the points of contact 
that Libra has with European capital mar-
kets law — of which there are many. This 
analysis will not cover the Libra investment 
token as, at the time of writing, there is not 
enough publicly available information for a 
thorough analysis. The available documen-
tation on which the present analysis is based 
is vague in some places and obviously unfin-
ished in others. As such, it cannot possibly 
be complete or exhaustive. This may also 
explain why most supervisory authorities 
have not yet come forward with a detailed 
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legal analysis themselves. For the sake of 
brevity, this paper will also not cover future 
developments currently being considered by 
the Libra Foundation, such as a switch to a 
‘permissionless’ mode of operations.

RELEVANT FACTS FOR A 
PRELIMINARY LEGAL ANALYSIS 
OF LIBRA
Aside from the technical details of its imple-
mentation, Libra differs from traditional 
cryptocurrencies9 like Bitcoin in three main 
points:10

 ● The Libra Association controls Libra. The 
Libra DLT-network is thus not fully decen-
tralised.

 ● Libra is a ‘permissioned blockchain’.11 At 
the time of writing only members of the 
Libra Association may run validating nodes.

 ● Libra is backed by a ‘currency reserve’ to 
provide it with intrinsic and relatively sta-
ble value. This means that its value does not 
solely derive from its potential use but an 
underlying asset or value.

The Libra Association
According to its white paper, the Libra Asso-
ciation (‘the association’) is an independent, 
not-for-profit organisation based in Geneva, 
Switzerland, set up ‘to coordinate and pro-
vide a framework for governance for the 
network and reserve’.12 The organisation 
was initiated by ‘Calibra’, a subsidiary of 
Facebook founded specifically for this pur-
pose. Calibra will take on a leading role in 
the network until launch. After launch, it is 
not supposed to hold a privileged position 
over other members of the association.

At the time of writing, the association 
has 28 ‘founding’ members who are entitled 
to run a validating node in the network 
(which means that they validate and execute 
transactions according to the consensus algo-
rithm). These members include a number of 
large multinational companies from various 

sectors: payment service providers (eg Mas-
tercard, Paypal, Visa), BigTechs (eg Facebook 
via Calibra, eBay), telecommunications and 
DLT enterprises (eg crypto-exchanges such 
as Coinbase), venture capital firms and some 
other stakeholders.13 To become a member 
of the association, applicants must fulfil the 
criteria defined in the white paper. These 
criteria mainly pertain to the size, stability 
and reputability of the applicant.14 In addi-
tion to fulfilling said criteria, a minimum 
investment of one Libra investment token 
(equal to US$10m) is required. Surpluses 
generated by the management of the Libra 
Reserve (see below) are distributed to the 
holders of the investment token. Holders 
also have the right to vote in the council of 
the association.15

The Libra Reserve
The Libra Reserve16 (‘the Reserve’) will 
consist of a diverse range of ‘stable’ and 
‘low-risk’ assets (foreign exchange and gov-
ernment bonds) in ‘currencies from stable and 
reputable central banks’.17 Every single Libra 
coin will be fully backed by corresponding  
assets in the Reserve. These assets will be 
‘held by a geographically distributed net-
work of custodians18 with investment-grade’. 
Users will not interact directly with the 
Reserve, ie they will not directly purchase 
assets from or for the reserve. This task will 
be performed by ‘authorised resellers’. The 
white paper states that banks, as well as trad-
itional and crypto-exchanges will make up 
the bulk of these resellers.

Users can acquire Libra via resellers 
in exchange for fiat money. The reseller 
(together with the association) will create 
and transfer the new Libra coins on demand 
to the user. Any fiat money thus received 
by resellers must be used immediately to 
purchase new corresponding assets for the 
reserve to ensure all Libra is fully backed 
by the reserve. This process is reversed if a 
user wants to exchange their Libra for fiat 
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money. In this case, the required funds are 
provided by the reseller by selling assets from 
the reserve.19 The ‘repurchased’ Libra coins 
are subsequently destroyed — ‘burned’. It 
is assumed that users will be able to buy 
and sell Libra via various other channels, 
mostly crypto-exchanges that are not part 
of the association or network of resellers.20 
However, only the association will be able 
to create (‘mint’) and destroy (‘burn’) Libra 
coins.

The main goal of this process and the 
Reserve is to provide Libra with rela-
tively stable intrinsic value. Any changes 
to the composition of the Reserve require 
a qualified majority vote of the council of 
the association. Such changes are only sup-
posed to be made in response to significant 
changes in market conditions. Active man-
agement of the Reserve is outside the scope 
of the association’s activities. The genera-
tion of surpluses from managing the reserve 
may be a positive side effect but it is not the 
focus of the project.

Users will not receive a return from 
the reserve. Revenues (eg interest, realised 
gains from exchange rate f luctuations) will 
be used to support the operating expenses of 
the association and to expand the network. 
In addition to this, holders of the Libra 
investment token will also receive dividends 
from these revenues.

According to the white paper, the asso-
ciation will act as a ‘buyer of last resort’ for 
resellers. This means that resellers will always 
be able to sell Libra to the Reserve ‘at a price 
equal to the value of the basket’.21 The avail-
able documentation on Libra does not state 
whether or not users have such a right to sell 
Libra back to resellers or the association as 
well. An intrinsic value of Libra based on 
the assets in the Reserve however is hardly 
conceivable without such a right or claim. 
Otherwise, from a user perspective, as is 
the case with Bitcoin, for example, Libra’s 
value could only be based on its poten-
tial use and trust in the network without a 

legally binding connection to the value of 
the reserve. Without such a connection, 
however, Libra would not have an intrinsic 
value and thus not be much different from 
traditional cryptocurrencies. Yet, this scen-
ario would run diametrically opposed to 
the explicit intention described in the white 
paper. In this regard, it should also be noted 
that it is not clear whether the explicit legal 
entitlement of the user is required to estab-
lish the legal right of the user to sell Libra 
back to resellers. Depending on national 
civil law, the factual possibility of selling 
Libra to resellers in connection with the 
intent stated in the public utterances of the 
association (eg white papers) may be suffi-
cient to establish the implicit right of users 
to sell Libra back to resellers. The present 
analysis thus covers both scenarios, as Libra 
is unlikely to succeed without conferring 
a claim against the issuer or network to its 
users.

It should also be noted that Libra will not 
directly represent or tokenise the assets in 
the Reserve. This means that users do not 
hold claim to these assets directly. According 
to the mechanism described above, how-
ever, Libra’s value will, at least indirectly, 
be based on the value of the reserve. The 
value of the reserve may f luctuate. There-
fore, the value of Libra will necessarily 
f luctuate as well, even if its goal is stability 
of value.22

POTENTIALLY RELEVANT CAPITAL 
MARKETS LAW
Summing up the above the following rel-
evant facts can be established regarding 
Libra:

 ● Fiat money is raised from users by resellers 
in exchange for Libra coins.

 ● The customer segment targeted by Libra 
will most likely include retail investors,23 as 
defined by the Markets in Financial Instru-
ments Directive as amended (MiFID II).
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 ● It is as yet unclear whether users will be 
legally entitled to sell Libra to resellers and/
or the association.

 ● Resellers are entitled to sell Libra to the 
Reserve.

 ● No further users’ rights can be deduced 
from the available documentation.

 ● Libra’s value relies on the value of the 
reserve. Each Libra coin will be 100 per 
cent backed by assets in the reserve. Libra 
does not directly represent/tokenise these 
assets.

 ● The Libra Association determines the 
composition of the Reserve by qualified 
majority.

 ● Transactions with users are handled by the 
resellers.

On this basis, the paper will elaborate on 
some of the potentially relevant capital mar-
kets regulation in the EU. This analysis is 
neither exhaustive nor final. The goal is to 
provide a basis for further discussions on the 
legal nature of Libra.

As a starting point, it should be noted the 
Libra Association is incorporated in Swit-
zerland. Switzerland is not an EU member 
state. Therefore, the EU capital markets law 
will only be applicable if and when Libra 
conducts relevant business activities within 
the EU. Relevant to this, a governing prin-
ciple of European capital markets law is that 
only undertakings situated within the EU 
may perform regulated activities within 
the EU. This means that the association 
and/or resellers would be required to oper-
ate a branch or registered office in the EU. 
Depending on which regulatory regime(s) 
is/are applicable to Libra, these entities 
would also potentially require a licence from 
the national competent authority of the EU 
member state of their residence.

Consequently, this competent authority 
would primarily be responsible for the super-
vision of activities in connection with Libra. 
Where business is conducted in a member 
state other than the state of residence, the 

competent authorities of both states would 
have to cooperate in the supervision of these 
activities. As Libra is set out to establish a 
global presence, the European Supervisory 
Authorities as well as the national compe-
tent authorities of all 28 member states could 
potentially be involved, creating further 
complexity.

It should also be noted that even if Libra 
were not marketed in the EU, users could 
still get access to Libra through off-shore 
services in non-member states. In such cases, 
difficult legal questions arise as the definition 
of ‘distribution’ varies between supervisory 
regimes. Libra plans to integrate its payment 
services with platforms and other services 
provided to retail clients. If these services  
are marketed in the EU, the definition of 
distribution within the EU would most 
likely be fulfilled in many cases. To illus-
trate this, one might think of an EU-based 
online shopping website that accepts pay-
ment in Libra and provides weblinks to 
authorised Libra resellers or wallet service 
providers. Ultimately, however, the issue 
is largely  academic as the Libra Foundation 
has expressed its intention to offer Libra 
worldwide with no restrictions foreseeable 
in the important EU market. Additionally, 
the Libra Foundation has also stated that 
it does not intend to circumvent existing 
capital markets law and is willing to cooper-
ate with regulators.

Is Libra a payment instrument or 
payment service under PSD2? Is Libra 
e-money under the E-Money Directive?
Libra aspires to be an alternative to trad-
itional currencies issued by nation states. 
It is therefore not too far-fetched that it 
could potentially be qualified as a payment 
instrument according to Art 4(14) PSD2.24 
Such instruments are described as ‘a per-
sonalised device(s) and/or set of procedures 
agreed between the payment service user 
and the payment service provider and used 
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in order to initiate a payment order’ (Art 
4(14) PSD2). This is a rather broad legal 
term. Any instrument that can be used to 
initiate a payment order (Art 4(13) PSD2) is 
covered — provided that it is personalised. 
‘Personalisation’ in this regard means that it 
cannot be used by any bearer, ie not anyone 
in possession of it, and is thus not transfer-
able (eg a credit card). 25 This does not seem 
to be the case with Libra — the white paper 
does not present any kind of personalisation 
of the Libra coin. Anyone who holds Libra 
can use it, regardless of whom it was issued 
to. Libra should therefore not be considered 
a payment instrument under PSD2.

At first glance, it also seems plausible that 
Libra could be electronic money according 
to Art 2(2) E-Money Directive (‘EMD’)26. 
As defined in point 5 of Article 4 of Direc-
tive 2007/64/EC,27 ‘electronic money’ refers 
to monetary value stored electronically, 
including magnetically, as represented by a 
claim on the issuer which is issued on receipt 
of funds for the purpose of making payment 
transactions and which is accepted by a nat-
ural or legal person other than the electronic 
money issuer.

For Libra to be considered electronic 
money, it would have to represent a claim 
of the user on the issuer, ie the resellers and 
the association respectively As stated above, 
it is unclear whether Libra will convey such 
a claim to its users. Should such a claim not 
exist, Libra cannot by definition be elec-
tronic money. If, however, one can accept 
the idea, that Libra may (have to) convey 
said claim against the issuer, it is possible that 
national competent authorities may come to 
the conclusion that it is indeed electronic 
money, as the obvious intention is to use it 
to conduct payment transactions within the 
wide meaning of point 5 of Article 4 PSD2. 
According to Art 10 EMD, only electronic 
money issuers in the sense of Art 1(1) leg cit 
may issue electronic money. For Libra this 
means that the foundation or the resellers (it 
is unclear who effectively ‘mints’ new Libra 

coins) would have to acquire a licence, as 
either an EU (CRR) credit institution or 
an electronic money institution according  
to Art 2(1) leg cit. It should also be noted that 
Art 3(5) of the EMD prohibits electronic 
money institutions from issuing electronic 
money though agents. This prohibition 
may be relevant regarding the activities of 
resellers. Further, it should be considered 
that according to Art 11(2) EMD, the elec-
tronic money issuer has to redeem electronic 
money at any moment and at par value the 
monetary value of the electronic money 
held. This may be problematic as Libra’s 
value will not be stable to any single cur-
rency, thus pointing to the conclusion that 
Libra may in fact not be electronic money as 
it does not represent one specific currency.

If one comes to the conclusion that Libra 
is neither electronic money nor a payment 
instrument according to PSD2, it may still 
potentially fall under the wider definition 
of Annex I no. 5 of the Capital Require-
ments Directive (CRD) IV28 and may thus 
constitute a regulated activity reserved for 
licensed credit institutions in many juris-
dictions. Annex I no. 5 reads ‘Issuing and 
administering other means of payment (eg 
travellers’ cheques and bankers’ drafts) inso-
far as such activity is not’ a payment service 
according to Art 4(3) in connection with 
Annex I Directive 2007/64/EC, in which 
case it would constitute a regulated activity 
under the PSD. Regarding this wide defin-
ition, the Austrian Supreme Administrative 
Court has ruled that the provision transpos-
ing it into the Austrian Bankwesengesetz 
encompasses ‘all generally accepted money 
surrogates, which are accepted by a com-
paratively large group of persons as a means 
of payment’.29

According to its own white paper, Libra 
is intended as a simple global currency and 
financial infrastructure that empowers bil-
lions of people.30 Should it get remotely 
close to this goal, it would presumably con-
stitute the kind of generally accepted money 
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surrogate described in Annex I no. 5 CRD 
IV. Thus, the central issuance and adminis-
tration of Libra within the European Union 
by the association and resellers may very well 
constitute a regulated activity that requires a 
bank licence under CRD IV.

Fund-like structure
Aside from to the payment-centric con-
siderations outlined above, the fund-like 
structure of Libra is particularly striking 
considering the design and composition of 
the reserve. Users can purchase Libra with 
fiat money. As a direct consequence of the 
purchase new assets for the Libra Reserve, 
which is managed by the Libra Associa-
tion, are purchased. Investors seem thus to 
be able to exchange Libra directly against 
fiat money via the resellers to the detriment 
of the fund’s assets. Given that the number 
of Libra coins is also generally not limited, 
Libra could constitute an open-end fund.

Following this train of thought, the 
classification of Libra as an undertak-
ing for collective investment in securities 
(UCITS) within the meaning of the UCITS 
framework is conceivable.31 The qualifi-
cation as a UCITS requires that the units 
of an undertaking are — at the request of 
 holders — repurchased or redeemed, dir-
ectly or indirectly, out of the undertakings’ 
assets. As stated above, it is unclear whether 
Libra will convey such a (direct) claim to its 
users. However actions taken by a UCITS 
to ensure that the stock exchange value of 
its units does not significantly vary from 
their net asset value could be regarded as 
equivalent to such repurchase or redemp-
tion.32 Such measures can be assumed due 
to the fact that Libra’s value relies directly 
and exclusively on the value of the reserve. 
It should however be noted that whether a 
collective investment undertaking should 
be considered a UCITS without granting 
a repurchase or redemption claim to its 
investor is a contentious issue.33

Even assuming that Libra conveys such 
a claim or undertakes stabilising actions, 
as described above — depending on the 
national law transposing the Directive 
2009/65/EC (‘UCITS Directive’), other 
national provisions may prevent the UCITS 
Directive from being applicable. In Austria 
for example, the Libra Fund cannot by def-
inition constitute a UCITS without being 
approved in accordance with Article 50 of 
the Austrian Investment Fund Act 2011 or 
in its home member state in accordance with 
Article 5 of the UCITS Directive. Further-
more, it should be considered that the UCITS 
framework is regarded as a ‘gold standard’, 
both inside and outside the EU. This status 
is due in particular to its clear and stringent 
rules. It seems questionable to which extent 
Facebook or the Libra Association aim to 
fulfil those high requirements and standards 
in order to attain such a ‘gold standard’.

Therefore, it is more likely that Libra 
could fall under the scope of the Alterna-
tive Investment Fund Managers Directive 
(AIFMD).34 Pursuant to Article 4 AIFMD, 
any collective investment undertak-
ing, including investment compartments 
thereof, which raise capital from a num-
ber of investors, with a view to investing 
it in accordance with a defined investment  
policy for the benefit of those investors and 
do not require authorisation pursuant to 
Article 5 of UCITS Directive constitutes 
an alternative investment fund (AIF). These 
criteria must be interpreted in light of the 
ESMA Guidelines on the key terms of the 
Directive on Alternative Investment Fund 
Managers. According to the guidelines, an 
undertaking pursuing a general commercial 
or industrial purpose should not be consid-
ered an AIF.35 In this regard, ESMA also 
states that competent authorities and mar-
ket participants should not consider that the 
absence of all or any one of the characteris-
tics as exemplarily set out in the guidelines, 
conclusively demonstrates that an undertak-
ing does not fulfil the relevant characteristic.  
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Competent authorities and market partici-
pants should consider an undertaking to be 
an AIF if the presence of all the concepts 
in the definition under Article 4(1)(a) of the 
AIFMD is otherwise established.36 Thus, 
it is also necessary to take into account the 
economic aspects of the undertaking.37

The ‘Libra Fund’ would appear to meet 
all the criteria of an AIF, therefore making 
it subject to the AIFMD regime: Capital is 
raised by raising fiat money from an indefin-
ite number of investors in order to invest it 
into various short-term assets, thereby at 
the very least creating a ‘value preserving 
reservoirs of liquidity’ — and thus a bene-
fit for the investors — without any other 
general commercial or industrial purpose, 
which predominantly determines the busi-
ness activity and to which the capital is 
therefore contributed. From an economic 
point of view, Libra also has obvious simi-
larities to a money market fund: the capital 
raised is invested in low-risk short-term 
assets, in particular for the purpose of value 
preservation.

Member states may allow non-EU AIFMs 
to market to professional investors, in their 
territory only, units or shares of AIFs they 
manage, as far as they fulfil the conditions 
laid down in Article 42 AIFMD. However, 
member states may also impose stricter rules 
on the non-EU AIFM in respect of the mar-
keting of units or shares of AIFs to investors 
in their territory. For example, if a non-EU 
AIFM proposes to market units or shares of 
an AIF in Austria, it must file to the Austrian 
Financial Markets Authority a notification 
letter for each AIF it proposes to market. 
Additionally, various other documents and 
information must be provided, such as a 
declaration by the non-EU AIFM that it 
undertakes to comply with the require-
ments stipulated in the Austrian Alternative 
Investment Fund Managers Act 2013, in the 
AIFMD, and in the delegated acts adopted 
on the basis of the AIFMD for the entire 
duration that the AIF is marketed in Austria.

The Austrian Financial Markets Author-
ity must forbid further marketing of AIFs 
if the notification has not been lodged, or 
the non-EU AIFM breaches the obligations 
arising from the aforementioned declaration. 
Even if the marketing of the Libra Fund is 
allowed under the conditions mentioned 
above, another fundamental consequence 
must be pointed out. Depending on the 
national transposition of the AIFMD,38 the 
marketing of units and shares of the Libra 
Fund to retail investors could be ex lege 
prohibited, eg as it is the case in Austria. 
Therefore, taking into account all the con-
siderations above, the Libra Association may 
have to consider whether it would not be 
more beneficial to comply with the pro-
visions of the UCITS regime. This would 
include setting up a legal entity in the Euro-
pean Union that manages the Libra UCITS 
fund.39

Finally, it should be noted that Libra’s 
investment strategy is similar to that of a 
money market fund. The classification as 
a money market fund within the meaning 
of the Money Market Funds Regulation 
(MMFR),40 which has been in force since 
21st July, 2018, is therefore a realistic  
possibility. The regulation applies to both 
UCITS and AIFs that invest in short-term 
assets and have distinct or cumulative 
objectives offering returns in line with 
money market rates or preserving the value 
of the investment. In this case, the compre-
hensive provisions of the MMFR must be 
observed. In addition to extensive reporting 
and stress-test obligations, stricter liquidity 
requirements as well as rules on portfolio 
diversification would also apply on top of 
the UCITS or AIFMD regime.

Libra might also constitute the 
taking of a deposit (CRD IV) or a 
transferrable security (MiFID II, 
prospectus regulation)
Due to its structure and mainly the fact 
that Libra is exchanged for money from the 
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public, a number of other regulatory regimes 
may also be applicable. Foremost among 
them are ‘taking deposits and other repayable 
funds’ according to Annex I no. 1 CRD IV 
as well as the regimes of MiFID II and the 
prospectus regulation41 as Libra potentially 
constitutes transferrable securities according 
to Art 4 (1) point (44) MiFID II42 and thus 
a financial instrument in line with Annex I 
section C point (1) MiFID II. Additionally, 
units in an AIF are also financial instru-
ments under MiFID II.43

Both deposits44 and transferable secur-
ities45 require some kind of claim to (re-)
payment against the party receiving the 
funds or the issuer. As already discussed, it 
is currently uncertain whether such a claim 
exists. Assuming it does not exist none of 
the provisions above would be applicable.46

If on the other hand, a claim against the 
association and/or the resellers is assumed, 
both regimes may very well be applicable. 
In reality, such a claim would not neces-
sarily amount to 100 per cent of the funds 
paid in by the user, as Libra’s value may 
f luctuate relative to the currency used for 
the purchase of Libra. This does not how-
ever mean that Libra does not constitute the 
taking of a deposit as, for example, the pay-
out for structured deposits also f luctuates. 
Another illustration of this concept is that 
in Austria, for example, it is accepted that 
deposits according to Art 1 (1) no. 1 case 1 
Austrian BWG do not require repayment of 
the full amount deposited.47 In this case, the 
exchange of Libra for fiat money would con-
stitute a regulated activity according to the 
CRD IV and require the according licence.

From a MiFID II and prospectus- 
perspective, Libra can be considered as a 
structured bond based on a basket of curren-
cies and debt instruments, ie the Reserve. 
Following this line of thinking, it is also 
not unreasonable to assume that Libra may 
fall under the Benchmark-Regulation,48 
as calculating and providing data on the 
value of the reserve may fall within the 

definition of Art 3(1) point (5) Benchmark- 
Regulation. The last criterion required for 
a transferrable security — transferability or 
tradability49 — seems unproblematic consid-
ering Libra is designed as a crypto-asset and 
the white paper mentions no restrictions in 
this regard.

The consequences of this classification 
are far-reaching. The provision of invest-
ment services in connection with the 
Libra coin (most importantly the recep-
tion and transmission of orders in relation 
to Libra50 but also the operation of trading 
facilities, ie multilateral or organised trad-
ing facilities51) would require either a bank 
licence according to CRD IV or a licence 
as an investment firm according to MFID 
II. The same is true for safekeeping and 
administration of Libra as a security.52 In 
addition to this, a public offer of Libra to 
retail investors would require the publica-
tion of a prospectus in compliance with the 
Prospectus- Directive53 as it would constitute 
an ‘offer of securities to the public’ accord-
ing to Art 2 lit (d) Prospectus-Directive. 
Were Libra classified as an AIF, however, 
this would not apply as units in AIF are 
exempt from the  Prospectus-Directive per 
Article 1(2) lit (a).

PRIIPs
Like the definition of transferable securities 
and deposits, the applicability of the pack-
aged retail investment and insurance-based 
product (PRIIP) regulation54 hinges on 
a claim to an amount repayable against 
the manufacturer of the product. Art 4(1) 
PRIIP-Regulation defines which products 
fall within the scope of the regulation:

‘“packaged retail investment product” or 
“PRIP” means an investment … where, 
regardless of the legal form of the invest-
ment, the amount repayable to the retail 
investor is subject to fluctuations because 
of exposure to reference values or to the 
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performance of one or more assets which 
are not directly purchased by the retail 
investor’.

According to the available documentation, 
Libra will be offered to retail investors and 
its value will f luctuate based on the value of 
the reserve. The assets in the reserve are also 
not directly acquired by the retail invest-
ors. Recital (6) of the PRIIP-Regulation 
explicitly states that the regulation applies 
to all products, regardless of their form 
or construction. Consequently, a product 
does not necessarily have to be a financial 
instrument under MiFID II to qualify as a 
PRIIP. Where Libra conveys a claim to an 
amount repayable to the investor, Libra falls 
within the core of the definition of a PRIIP. 
This shows that based on their individual 
design, crypto-assets can (and in some cases 
arguably already do) fall under the PRIIP- 
Regulation — a fact that has so far mostly 
been overlooked in the related discourse. It 
is however perfectly in line with the princi-
ple of technology-neutral supervision.55

The PRIIP-Regulation obliges manu-
facturers of PRIIPs to draw up and publish 
on their website a key information docu-
ment on the product of three pages, the 
PRIIP-KID.56 Persons selling a PRIIP are 
obliged to provide retail clients with the 
PRIIP-KID in good time before the retail 
investor is bound by any contract or offering  
relating to the PRIIP.57 For both manu-
facturer and distributor, selling or offering 
a PRIIP without a PRIIP-KID is strictly 
prohibited.

Anti-Money-Laundering-Directive 
(AMLD)
Regardless of the considerations above and 
whether a claim to repayment exists or not, 
Libra is likely to qualify as a ‘virtual cur-
rency’ in accordance with Article 3(18) of 
the 5th Anti-Money-Laundering Directive 
(5AMLD).58 Thus, all actors that provide 

services to safeguard private keys (‘wal-
lets’) or are engaged in exchange services 
between Libra coins and fiat currencies 
would be regarded as ‘providers engaged in 
exchange services between virtual curren-
cies and fiat currencies’ according to Article 
2(1) point 3 lit (g) and custodian wallet pro-
viders (lit (h)) of 5AMLD. Furthermore, 
one must keep in mind the FATF Standards,  
which have recently been updated and 
are usually expected to be complied with 
by EU member states. In addition to the 
activities mentioned above, all entities that 
provide the transfer59 of virtual assets and the  
participation in and provision of financial 
services related to an issuer’s offer and/or 
sale of a virtual asset are regarded as vir-
tual asset services providers under the FATF 
Standards.

This would affect both Calibra, which 
intends to offer a Libra coin wallet, as 
well as any resellers and crypto exchanges 
involved. If they provide or market their 
services in the EU, they are subject to the 
various national laws transposing 5AMLD, 
especially with regard to due diligence and 
reporting obligations. In accordance with  
Article 47(1) 5AMLD, they must also be 
licensed or registered prior to the provision 
of such services.

CONCLUSION
The question that inspired this paper: ‘Is 
Libra a case for capital markets supervision?’ 
must be answered with a resounding ‘yes’. 
Due to the global nature of the project, it 
seems almost certain that Libra will be act-
ive in the EU single market. By doing so, 
it will be subject to European capital mar-
kets law (or its respective transposition into 
the national laws of the member states). 
This means that should any of the regula-
tory regimes described above be applicable, 
the Libra Association and/or its authorised 
resellers will be required to establish a 
legal presence in EU territory. Should the  
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Libra Association not establish such a pres-
ence in every single member state or the 
various resellers conduct their business 
across borders, Libra will require inter-
national supervision from both the national 
competent authorities of the member states 
involved and the European Supervisory 
Authorities (mainly ESMA and EBA).

The multitude of capital markets regimes 
potentially applicable to Libra once again 
shows how complex and multifaceted the 
phenomenon of crypto-assets is. Depend-
ing on its actual implementation, Libra 
could be e-money, a means of payment or 
deposit according to CRD IV, a UCITS 
or an alternative investment fund and/or a 
structured bond under MiFID II. Each of 
these regimes imposes a wide range of reg-
ulatory duties on the Libra Association and 
its resellers. Furthermore, it is very likely 
that the information requirements vis-à-vis 
retail clients laid down in the PRIIP-Reg-
ulation as well as the strict 5AMLD regime 
are applicable to Libra’s operations. Assum-
ing that Libra does not convey a right to 
payback or redemption to users, it seems 
that the classification of Libra as an alterna-
tive investment fund and the application 
of 5AMLD remain as the most probable 
result of future legal analysis by supervisory 
authorities. As offering Libra, as an AIF, to 
retail investors would be severely restricted 
within the EU, it would be highly advisable 
for the Libra Association to consider setting 
up Libra as a UCITS instead.

Crypto-assets do not exist in a legal vac-
uum. Regardless of society’s enthusiasm for 
new technologies or disillusionment with the 
traditional financial sector, it is essential to 
keep one fundamental truth in mind: what-
ever technical guise an otherwise strictly 
regulated business model is shrouded in, 
one cannot disregard the protection offered 
to consumers by the European single mar-
ket, no matter how exciting the technology 
might be or how powerful and inf luential 
the actors behind the business model are.

AUTHORS’ NOTE
This paper ref lects the personal legal opinion 
of the authors. It is not an official position of 
the Austrian Financial Markets Authority.
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